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U r e On Dept. of Land Conservation and Development
g Oregon Coastal Management Program

810 SW Alder St., Ste B

Newport, OR 97365
(541)574-1584

bsite: www.oregon.gov/LCD

Theodore R. Kulongoski., Governor

October 26, 2010

Dave Pratt, Director
Curry County Public Services
PO Box 746, Gold Beach, OR 97444

Re:  Crook Point Resort Coastal Shorelands Boundary
Dave:

We participated in the review of the proposed master plan for the Crook Point Destination Resort.
During that review, we indicated that, as long as the proposed resort was sited and constructed in
conformance with the County’s regulations governing destination resorts, we are not opposed to the
project. We do, however, continue to be concerned that the interpretation of the coastal shoreland
boundary adopted by the county planning commission for this section of the coastline is not a true
reﬂectlon of the boundary as it is described in the Curry County Comprehenswe Plan

The shoreland boundary map submltted by the apphcant is an maccurate portrayal 01‘ the
County’s acknowledged shoreland boundary. Purs_uant to statewide Goal 17, the County’s
shoreland boundary along the ocean shore includes areas of scenic and aesthetic importance and
areas of geologic instability. The County’s acknowledged plan describes the coastal shorelands
boundary as the “fop of the sea cliff”’ on this segment of the coastline. The map also indicates that
this section the coastline is a sea cliff and rocky shore, potentially subject to erosion and is
designated an “exceptional coastal landscape.” The County’s acknowledged comprehensive plan
map and text relating to coastal shorelands is controlling in this quasi-judicial review —not the maps
submitted with the Crook Point Resort application materials. . \

Although the County’s map is drawn at a scale that is not conducive to specific site planning, it is
clear that the shoreland boundary at the southern end of the subject property, where the “Cove”
district is proposed on the resort plan, is up at the approximate level of Highway 101. The Coastal
Shorelands comprehensive plan map and text which describes the boundary, need to be utilized
together. Maps submitted by the applicant instead show the shorelands boundary near the toe of the
bluff or at a road cut near the shore. The geologic hazards overview in the resort proposal indicates
that much of this area is compnsed of a landslide complex that is. “active annually or every few
years o o L
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At the northern end of the property, Highway 101 trends due north, away from the ocean shore, but
the County shorelands boundary continues to parallel the ocean shore, following the top of the sea
cliff. Conversely, the applicant’s map marks the shoreland boundary at the toe of the bluff, very near
beach level. Again, this is not an accurate representation of the County’s acknowledged map and
text and is not consistent with statewide Goal 17 (Coastal Shorelands).

Because the County’s acknowledged map is at a small scale, we have provided the County with a
lidar based map that accurately portrays the topographical features of the shore line. The line shown
on these maps illustrates a definite break in slope on this landform. The land seaward of this line is
comprised of extreme slopes exceeding 60%. It is our opinion that the line on this map is a fair
representation of the “top of the sea cliff;” described in the County Comprehensive Plan.

It is important that the Board of Commissioner’s use the County’s acknowledged plan policies,
mapping and regulations in this review. As for the location of the shoreland boundary, the
Commission needs to utilize the County’s mapped and described boundary. Where these are not
clear, the County may interpret where the boundary lies, based on the map, description in the text of

| the plan, and on the best available information to inform a reasonable mterpretatlon consistent with
_ the County Plan and statemde Goal 17.

" By referencing the wrong shoreland boundary map, the County has failed to apply county
zoning regulations governing development in shorelands over large areas of the proposed
resort property. Section 3.240 (Coastal Shorelands Overlay Zone) of the Curry County Zoning
Ordinance applies to any portion of the proposed resort that lies within the coastal shorelands

- boundary. Section 3.243 specifically requires affirmative findings that coastal shoreland resources,
such as “exceptional coastal landscapes” are protected. Section 3.245 addresses solutions to erosion,
favoring non-structural solutions. Section 3.250 provides standards for development in areas subject
to natural hazards.

Thank you for the opportunity to comment on this proposal. If you ha{fe questions, or if I may be of
assistance, call me at 541-574-1584. Please share this letter with the county Board of
- Commissioners and enter these comments into record of the proceedmgs

Sincerely,

TG

Dave Perry . .
South Coast Reglonal Representative ‘
Department of Land Conservation and Development

Ce:  DCLD staff (Laren Woolley, Dale Blanton, Darren Nichols, Bob Bailey)
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October 27, 2010
Dear Planning Director Pratt:

I want to alert you to an important typo or grammar error in one of the conditions that
was adopted by the Planning Commission at its September 15 hearing. I sent you an
email about this before the hearing on 8/12, and I believe Greg Holmes of 1000 Friends
had mentioned it in one of his testimonies, too.

On the night of the September 15™ hearing, members of the audience were not provided
with the final staff recommendations nor was there a staff report available online before
the hearing; and of course, there was no opportunity for further public comment at that
time. I sent you an email about this right after the hearing, before the findings were
completed, but apparently, at that point it was too late to consider a correction.

The recent appeal of the decision to the Board of Commissioners may afford an
opportunity to correct this potentially confusing error.

Conditions #28 reads as follows:

28. An application for a permit or documentation that a permit is not needed shall be
submitted to the Oregon Water Resources Department indicating that the Applicants
have the right to divert a sufficient quantity of water from the proposed source to meet
the projected need for domestic use by the proposed destination for the next twenty year
- planning period prior to the issuance of any building permits.

I believe there is some grammatical problem or typo with the wording of this condition.

Does not the OWRD approve the applicant’s water right? Shouldn’t the condition be
requiring that the applicant provide the Curry County Planning Dept. with proof that the
applicant has already applied for a permit or has documentation from OWRD that the
permit is not needed?



If you read the condition carefully, outloud, you will see that it makes no sense as it is
currently worded.

The first part says that the applicant shall submit an application for a permit or
documentation that a permit is not needed to OWRD; the next phrase says this
documentation should indicate that the applicants have the right to divert water, etc. It
does not make sense that the applicant shall submit an application to OWRD indicating
that they have the right if OWRD is the agency that has the authority to grant the right.
Moreover, why would our county ordinance require the applicant to submit something to
OWRD? Wouldn’t it make more sense that the county planning department needs proof
from the applicant that the water permits are in good order or are not needed?

You will notice that in the Findings of Fact Document on page 7 of 31, in a section
reviewing concerns about water (4083.5), condition number 28 is referred to as follows:

This issue will be referred to through condition No. 28, which requires the applicant to
obtain a permit or documentation that a permit is not needed from the Oregon Water
Resources Department indicating that the Applicants have the right to divert a sufficient
quantity of water from the proposed source to meet the projected need for domestic use
by the proposed destination for the next twenty year planning period prior to the issuance
of any building permits. : ‘

This description of condition no. 28, of course, makes far more sense.

To rectify the apparent confusion with the wording of condition number 28 in the final -
findings, I think the clearer wording used on page 7 would be much better.

Here is that same language in condition format:

28. A permit or documentation that a permit is not needed shall be submitted by the
applicant from the Oregon Water Resources Department indicating that the Applicants
have the right to divert a sufficient quantity of water from the proposed source to meet
the projected need for domestic use by the proposed destination for the next twenty year
planning period prior to the issuance of any building permits. »

Condition No. 28 is referred to again on page 24 of 31 in the Findings Document
repeating some of the more confused version:

To protect surrounding property, an application for a permit or documentation that a
permit is not needed must be submitted to the Oregon Water Resources Department
indicating that they have the rights to divert a sufficient quantity of water from the
proposed source to meet the projected need for domestic use by the proposed destination
for the next twenty year planning period prior to the issuance of any building permits. It
will be required prior to issuance of any building permits for permanent structures as a
condition of approval (No. 26).



In this section, it is unclear what “it” is, though it is presumably a permit or
documentation from OWRD.

Of course, I am not a lawyer, but I am a writer; and I do believe the law should be written
in straightforward language that we can all understand.

If I am wrong about this detail or have some misunderstanding, I’d certainly appreciate it
if you could you explain it to me.

Since one of the concerns raised by the appeal is supposed to be addressed by Condition
No. 28 and since “protection of surrounding property” also hinges on Condition No. 28, I
think it’s important to make sure the language of this condition is clear. I do not see that
this matter of water rights addressed elsewhere in the destination resort requirements.

Also, since the language in planning documents is readily cut and pasted into other
planning documents, it makes sense to correct this error before it is multiplied further.

Forgive me if I sound too much like my old grammar teacher.

Much thanks!

/s/ Ann Vileisis

Ann Vileisis

President

Kalmiopsis Audubon Society
541-332-0261
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From: David Pratt \Vw
Sent:  Wednesday, November 03, 2010 3:18 PM
To: Nancy Chester

Subject: FW: Oregon Shores appeal statement

From: Courtney Johnson [mailto:courtney@crag.org]
Sent: Wednesday, Novembet'03, 2010 2:10 PM

To: David Pratt

Cc: 'Phillip Johnson, Oregon Shores/CoastWatch'
Subject: Oregon Shores appeal statement

Dave,

Please find attached Oregon Shores Conservation Coalition’s statement of appeal and comment for the
Board of Commissioner’s hearing tomorrow night on file number A-1002 / DR-1001. This letter
references attachments A through J. Attachments A & B are attached to this email, the others will follow
in subsequent email messages. Please include the letter and all attachments in the record for this
matter. If you have any problems opening or viewing the attached documents, please let me know.

Thank you for your consideration and assistance,

Courtney

%k 3k 3k 3k ok 3 3k sk e ok %k ok ok ok ok ok ok okok ok
Courtney Johnson

Crag Law Center

917 SW Oak, Suite 417
Portland, Oregon 97205
Tel: 503.525.2728

Fax: 503.296.5454
www.crag.org

Crag is a client-focused law center supporting community efforts to
protect and sustain the Pacific Northwest's natural legacy.

11/03/2010



917 SW Qak

St. Sudte 417

Portland, OR
7205

Tel:
503.525.2724

Fax:
503 296.5454

Weh:
WWW.Crag.org

Courtney Johnson
Staff Attorney
courtney@crag.org

November 3, 2010
Via Electronic Mail

Curry County Board of Commissioners

c/o David Pratt, Planning Director

Curry County Department of Public Services
P.O. Box 746

Gold Beach, Oregon 97444
PrattD@co.curry.or.us

Re: Application No. A-1002 / DR-1001: Appeal of the Planning
Commission decision approving a request for tentative
destination resort master plan.

Dear Board of Commissioners and Chair,

This office represents Oregon Shores Conservation Coalition and its
members living in Curry County (collectively “Oregon Shores™). On behalf
of Oregon Shores I submit this statement of appeal and comments on
Application No. A-1002 / DR-1001, appealing the Planning Commission
decision approving a request for Tentative Destination Resort Master Plan.
Oregon Shores requests that its comments and testimony provided to the
Planning Commission in this matter be included in the record of this
proceeding before the Board. Oregon Shores’ prior comment letters dated
July 8, 2010, August 12, 2010, August 25, 2010, and September 2, 2010 are
attached to this letter as Attachments A, B, C, and D. Please include this
letter and its attachments in the record for this application and notify me of
any decisions made regarding this appeal. Oregon Shores also requests that
the public record remain open and the hearing be continued to allow for an
opportunity to respond to any new evidence presented at the hearing.
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Background

The land subject to this application is currently developed with single
family dwellings used as vacation rentals and farm buildings. The properties
contain timber and are zoned for resource use. The proposed destination

resort would comprise a significant development, including an 18-hole golf
course, golf practice facilities, a 9-hole junior golf course, 175 overnight guest
rooms, a golf lodge with a pub café, a spa lodge with restaurant, recreation center,
and an equestrian complex all connected with pedestrian and bike paths. The
destination resort would divide the land into 11 lots with 10 lots for the Crook
family and one remainder for the resort.

The almost 400-acre proposed development is directly adjacent to the
Crook Point Unit of the Oregon Islands National Wildlife Refuge. The properties
are also sandwiched between two state parks: Pistol River State Park to the north
and Boardman State Park to the south." The rocks and islands offshore from the
area of proposed development are also part of the Oregon Islands Wilderness
Area, which as a whole provides nesting habitat for 1.1 million seabirds. Oregon
Shores is very concerned about the effect that the proposed large-scale _
development will have on the refuge, state parks, and wilderness area, among
other concerns. Oregon Shores is especially concerned about impacts to the Mack
Reef Archipelago, which supports the second-largest concentration of nesting
seabirds in Oregon.

The adjacent National Wildlife Refuge will inevitably be affected in the
short- and long-term by development of a destination resort on the adjoining
property, especially a large-scale destination resort. Oregon Shores is very
concerned about effects on this significant federal resource. With an influx of, at
times, hundreds of people, there is the increased potential for trespass onto the
Refuge, which is closed to public access. Public access is not permitted because
of the sensitive nature of the area. This destination resort, however, would result
in the opposite, with more attention and human activity. Visitors to the resort will
likely want to visit the beaches and headlands, and this could be disastrous for the
endemic and sensitive species. Garbage and waste associated with the large
development will inevitably lead to an increase in opportunistic species, such as
raccoons, which will just as inevitably move onto the Refuge, imperiling a host of
nesting seabirds. The destination resort will also allow invasive species to
proliferate, endangering fragile endemic plants in the area.

* The property is contiguous to Pistol River State Park to the north, Crook Point Unit of
the Oregon Islands National Wildlife Refuge to the north & west, Highway 101 to the
east, Boardman State Park to the south, and the Pacific Ocean to the west.
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The proposed destination resort will completely change the ecology of the
area by introducing large numbers of people to a very remote and sensitive area.
Increased trespass will affect seabird populations and could have trampling and
other adverse effects. The Crook Point unit also contains archaeological
resources, including lithic scatter and fire-cracked rock. New habitat parameters
would be introduced when a forest is removed and a manicured green for the golf
course is put in its place. Crows, raccoons, and opossums, which are known to
interfere with seabird populations, will have increased access and will likely
become nuisance animals. Increased activity by visitors could also interfere with
wildlife activity on the point, including seal haul-out and pupping as well as
shoreline foraging by terrestrial animals including black bear.

The development will also affect several creeks and drainages, including
Sand Creek, Long Hollow Creek and an unnamed creek. The most significant
effect will be on Burnt Hill Creek, which is the largest creek on the property. The
property contains Sitka spruce, red alder, sand dunes, coastal grassland, and steep
terrain. Portions of the property are located within special flood hazard areas, and
contain slopes far in excess of 25% (some areas contain greater than 60% slopes),
and areas subject to geologic instability.

Oregon Shores is not categorically opposed to development and has not
taken a position on the potential acceptability of a destination resort proposal for
this property. To the contrary, Oregon Shores believes that thoughtful and
carefully planned development can be a benefit to coastal communities and help
sustain both the economic and environmental health of the coast. However,
development proposals which are not carefully evaluated for compliance with
local and state law have the potential to drain county resources without
contributing to the communities where they are built. In particular, by allowing
development of infrastructure that will require county services at this location
without first evaluating the geologic stability of the area, the County will place
itself at risk to lose significant resources after they have been contributed to this
development. In addition, if the applicants incur significant costs in development
only to find out later that geologic conditions require significant changes to
development plans, it is possible that this project will be abandoned. This would
be the worst possible outcome for the County — significant disturbance in a
pristine area with no jobs to show for it. Oregon Shores urges the Board to
consider the application thoroughly and to ensure compliance with county
ordinances and state laws.
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The Planning Commission’s decision violates CCZO Sections 4.082(5) &
4.086.

Curry County Zoning Ordinance Section 4.082(5) provides:

“Except as required to comply with applicable conditions of a
tentative destination resort master plan or tentative land division
approval, no on-site development shall occur until the final
destination resort master plan has been approved.”

The Planning Commission’s approval of the Tentative Destination Resort Master
Plan included the following condition of approval:

“20. Prior to Final Master Plan approval for one or more phases
authorized under the Tentative Master Plan approval, on-site
construction and development activities shall be limited to site
preparation and grading for the approved golf course, building pads
and construction of private and public infrastructure facilities
including but not limited to water (potable and for fire protection
facilities), sanitary sewer, irrigation, stormwater facilities and on-
and off-site roadway improvements.”

In essence, the Planning Commission’s approval allows the applicant to begin
installation of all infrastructure as well as building pads and golf course
preparation prior to Final Master Plan approval. This is contrary to the plain
language of CCZO Section 4.082(5) and contrary to the purpose for this provision.

The text of CCZO Section 4.082(5) prohibits on-site development prior to
final master plan approval, except where “required” to comply with applicable
conditions of approval. A reasonable condition of approval may be imposed to
make the proposed activity consistent with the plan and applicable regulations.
ORS 197.552. CCZO Section 4.086 provides that “[c]onditions shall be placed on
the approval of a tentative resort master plan to ensure that the destination resort
complies with the standards and criteria in this Section.” Condition of Approval
No. 20 does not “ensure that the destination resort complies with the standards and
criteria” of the ordinance. To the contrary, this condition allows development to
occur in a manner inconsistent with the prescribed procedures for destination
resort approvals.

The types of on-site éctivity allowed prior to final approval pursuant to

Section 4.082(5) include for example any on-site activity required in order to
comply with Condition of Approval 21, requiring a 1200C permit from Oregon

|0
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Department of Environmental Quality. To create a condition of approval for the
purpose of allowing on-site development of all infrastructure, building pads, and
golf course prior to final master plan approval renders the text of CCZO Section
4.082(5) meaningless and violates that provision.

The Planning Commission’s decision to allow grading for the golf course is
particularly disturbing given that the applicant’s Geologic Hazard Overview warns
of potential landslide hazards associated with grading to create fairways:

“Grading to create fairways and greens will need to be carefully
designed to avoid adversely impacting landslide movement.
Fairways and greens must also be constructed so that irrigation
waters do not adversely impact landslide stability. Fairways for
several of the holes are likely to be damaged by landslide movement
necessitating occasional repair, depending on movement rates and
amounts. The green for proposed Hole 17 is likely to be impacted
by landslide movement annually or every few years unless that area
is structurally stabilized. The proposed green for Hole 13 is also at
risk of being impacted by landslide movement but movement is not
expected to be as great or as frequent. It is technically feasible to
stabilize both sites using structural methods and installation of
subsurface drainage. Prior to implementing stabilization efforts it
will be necessary to conduct more detailed geotechnical
investigations of affected portions of the landslides.”

With respect to development of lodging in the Burnt Hill Cove area, the Overview
states that construction “will require site specific geotechnical assessments.”
More specifically, the Overview states that the “seacliff slope below Hole 18
should be investigated in greater detail prior to construction of cabins. Such an
investigation should address the potential for re-activation of the large landslide
feature that includes that slope.”

The Planning Commission’s decision to allow on-site development prior to
final master plan approval violates the Curry County Zoning Ordinance. The fact
that the allowed on-site development includes grading activities and installation of
building pads for which the applicant’s own expert states careful design and
detailed geotechnical investigation will be necessary (but has not yet been
completed) renders this decision all the more unreasonable.
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The Planning Commission decision unlawfully deferred compliance with
standards and criteria to protect human safety and property.

CCZO Section 4.085 sets out standards and criteria for approval of a
tentative master plan. These include the following standard for natural hazard
areas:

“Any portion of the tract on which the resort will be sited that is in
an area of special flood hazard, has slopes exceeding 25 percent, or
is subject to other natural hazard shall not be altered or developed
except for the following uses:

1. Outdoor recreation facilities including golf courses, bike
paths, trails, or similar facilities;

2. Minor drainage improvements which do not significantly
impact important natural features or the stability of the site;
and '

3. Roads, bridges and utilities where there are no feasible

alternative locations on the site.

4. Development approved under the provisions of CCZO
Section 3.250 — Natural Hazard Overlay Zone (NH).

Any alteration or structure allowed under this subsection shall be
adequately protected from hazard, or shall be of minimum value and
be designed to minimize adverse environmental effects.”

CCZO Section 4.085(3)(g).

The application proposes construction of cabins, lodge and reception
center, roads, and infrastructure in areas with greater than 25% slopes. The
proposed development for these areas is not limited to outdoor recreation facilities,
minor drainage improvements, or roads or bridges where there are no feasible
alternatives. Nor are the proposed structures of minimal value. The applicants
have not demonstrated that the cabins and lodge proposed for greater than 25%
slope areas shall be adequately protected from hazard, nor that they are designed
to minimize adverse environmental effects. The Planning Commission’s findings
fail to conclude that the application meets the criteria, and fail to explain how the
evidence in the record supports the decision to approve the tentative master plan.

PN
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The Planning Commission’s findings with respect to this criteria state that
any “development in these areas will require compliance with requirements of the
Natural Hazard Overlay Zone and will be reviewed in detail at the time of
submission for construction permits.” “Construction permits” are not defined as
an administrative action or land use decision in CCZO Atticle II subject to notice
and hearing requirements. The Planning Commission’s decision unlawfully defers
compliance with these criteria and standards without providing the same public
review required for the tentative master plan application. Further, the deferral is
inadequate to ensure compliance with these criteria because the Planning
Commission’s decision also allows on-site development to proceed prior to final
master plan approval. In other words, the on-site development that is allowed will
never be reviewed for compliance with the criteria and standards of CCZO Section
4.085(3)(g).

The Planning Commission improperly construed the Coastal Shoreland
Boundary and failed to ensure compliance with Coastal Goals criteria and
standards. \

CCZO Section 4.085(3)(h) sets out the standards and criteria for
compliance with the comprehensive plan and land use regulation requirements
implementing the coastal goals.

“Any portions of a proposed destination resort located in areas that
are subject to acknowledged comprehensive plan and land use
regulation requirements implementing the coastal goals (i.e.
Statewide Planning Goals 16 (Estuarine Resources); 17 (Coastal
Shorelands); and 18 (Beaches and Dunes)) shall be planned and
constructed in a manner that is consistent with the applicable
provisions of the acknowledged comprehensive plan, and land use
regulations implementing the Coastal Goals. The county shall
require appropriate conservation easements, conditions of approval
and a site configuration to ensure compliance with specific
substantive standards of the county’s comprehensive plan and land
use regulations that implement the coastal goals. Where appropriate,
the county shall require areas subject to coastal goal-related use and
activity limitations to be retained as open space, for the dual purpose
of meeting Goal 8 open space requirements and protecting coastal
uses and resources.”

The subject property is within Segment 16 of the Coastal Shoreland Boundary.

The Curry County Comprehensive Plan, Section 15.3 describes this section of the
boundary:

D
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“The shoreland boundary in this segment is defined as the easterly
boundary of Pistol River State Park from the mouth of the Pistol
River to the south boundary of the state park at the ocean shore to
include the Crook Point coastal headland and the top of the cliff
along the seacliff shoreline from the south boundary of Pistol River
State Park at the shoreline to Boardman State Park. The coastal
shoreland boundary is defined as U.S. 101 within Boardman State
Park due to the exceptional scenic quality of the shoreline west of
U.S. 101 in this area.

k ok ook

The boundary, as defined above, effectively separates the coastal
shorelands of the county from other lands as required under Goal 17.
Those lands lying to the west of the boundary are the lands which
are affected by the hydraulic action of the ocean or rivers and
streams entering the ocean. The boundary also includes all lands

. that are subject to ocean flooding or erosion by the ocean which
could be a natural hazard. . ..”

The Comprehensive Plan Goal 17 element also provides that:

“Where the coastal shorelands boundary is defined as the top of the
seacliff; however, it will be modified on a case by case basis to be a
specific line as defined by analysis of the cliff erosion geological
hazard as required under the “Development in Areas of Geologic
Hazards” (Section 3.252) of the Zoning Ordinance.”

Curry County also adopted a map of the Coastal Shorelands Boundary as
part of the Comprehensive Plan. (See Attachment E). The map is a small-scale
map and does not provide a high level of detail. However, it is clear from the map
that the coastal shorelands boundary generally follows the line of Highway 101
north from Boardman State Park until the intersection of Mack Arch Road, where
it starts to move west and follow the coastline, while 101 continues more directly
north. :

The applicant submitted a proposed map depicting the coastal shorelands
boundary, which excluded all areas proposed for development from the coastal
shorelands. In the memorandum dated August 6, 2010, accompanying the
proposed map the applicant’s engineering geologist, Ron Sonnevil, described the
proposed boundary (the “red line”) as including “just the areas directly affected by
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the ocean and which have been undermined by wave erosion either recently or
within the last few decades.” This description does not comport with Goal 17,
which defines coastal shorelands as including at least lands which are directly
affected by hydraulic actions of the coastal water body and “adjacent areas of
geological instability.” The “red line” likewise does not reflect Curry County’s
adopted and acknowledged coastal shorelands boundary map (Attachment E),
which shows the boundary as contiguous with Highway 101 through the “Cove
District” area. Similarly, the applicant’s depiction of the boundary does not fit
with the definition of the boundary as the “top of the seacliff.” Instead, the
applicant’s boundary is based on road cuts or other manmade features.

The Comprehensive Plan instructs that where the boundary is described as
the top of the seacliff, it will be defined by analysis of the cliff erosion geological
hazard as required under the “Development in Areas of Geologic Hazards”
(Section 3.252) of the Zoning Ordinance. The applicant did not submit a geologic
hazard assessment that complies with Section 3.252 of the Curry County Zoning
Ordinance. No other evidence in the record supports the Planning Commission’s
decision that no development is proposed within the shorelands boundary.
Without a geologic hazard assessment in accordance with the comprehensive plan
and CCZO section 3.252, the Planning Commission did not have the required
information to determine compliance with the specific approval standards set forth
in CCZO Section 3.085(h).

The Department of Land Conservation and Development submitted LIDAR
maps of the subject area. (See Attachment F). The LIDAR maps identify the
boundary based on the comprehensive plan text and identify the “top of seacliff”
as the location of a significant break in slope. DLCD specifically disputed the
applicant’s use of a road cut or other man-made feature to identify the top of the
seacliff. (See also Attachments G & H).

The Planning Commission’s interpretation of the coastal shoreland
boundary is inconsistent with the County’s own boundary map, inconsistent with
the comprehensive plan text, and inconsistent with the purpose of Statewide Goal
17, which the comprehensive plan and county ordinances implement. The
purposes of Goal 17 include to “reduce the hazard to human life and property, and
the adverse effects upon water quality and fish and wildlife habitat, resulting from
the use and enjoyment of Oregon’s coastal shorelands.” The Planning
Commission’s decision, which identifies the coastal shorelands boundary without
reference to the Comprehensive Plan map and without analysis of the cliff erosion
geological hazard, is contrary to the plain language of the Comprehensive Plan
and the purpose of Goal 17.
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The general priorities for use of Oregon’s coastal shorelands include
permitting “nondependent, nonrelated uses which cause a permanent or long-term
change in the features of coastal shorelands only upon a demonstration of public
need.” The proposed destination resort is neither water-dependent nor water-
related and will cause a permanent and long-term change in the features of the
coastal shorelands by increased density of development and human use of these
areas. Similarly, the proposed destination resort construction and development is
not a use allowed within rural coastal shorelands provided in Curry County’s
Comprehensive Plan. The Planning Commission’s decision does not ensure
compliance with comprehensive plan provisions and land use ordinances for
coastal shorelands.

Further, Statewide Goal 18 and the corresponding Curry County plan
policies prohibit protective shoreline structures for property developed after
January 1, 1977. Oregon Shores requests that if the Board decides to affirm the
Planning Commission’s decision a condition of approval be included that
expressly prohibits shoreline protective structures for this development.

The Planning Commission’s decision fails to ensure compliance with criteria
and standards for protection of surrounding lands.

CCZO Section 4.085(3)(b) requires that improvements and activities “shall
be located and designed to avoid or minimize adverse effects of the resort on uses
on surrounding lands,” particularly farm and forest uses and on state parks and
national wildlife refuges. This criterion also requires that “[a]dverse effects on
surrounding lands are to be avoided first and minimized if avoidance is not
possible.” The Planning Commission’s decision does not explain whether
avoidance of impacts was considered or how it was determined that avoidance is
not possible. Instead, the Planning Commission relied on conversations between
Kalmiopsis Audubon Society and the Oregon Fish and Wildlife Service to identify
the most critical problems and propose solutions that “will hopefully minimize and
mitigate for them as best as possible.” The “Mitigation Agreement” ultimately
proposed and adopted contained “measures to lessen impacts to the refuge that the
Crook family and the U.S. Fish and Wildlife Service have agreed to.” (See
Attachment I). The record does not indicate that the proposed measures will avoid
adverse impacts to the refuge.

Oregon Shores is particularly concerned that the proposed use is not
designed to avoid or minimize adverse effects on surrounding lands including the
Crook Point Unit of the Oregon Islands National Wildlife Refuge Complex, a
component of the Oregon Islands National Wildlife Refuge, and state parks,
including Pistol River State Park and Boardman State Park.
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The rocks and seastacks lying offshore from Crook Point and the proposed
development are part of the Oregon Islands National Wildlife Refuge and are
protected under federal law. This wilderness area as a whole, containing some
1,477 islands and rocks of all sizes, is habitat for an estimated 1.1 million seabirds,
and is thus of overwhelming ecological importance. The Mack Reef Archipelago,
directly offshore from the proposed development, alone supports the second-
largest concentration of nesting seabirds on the Oregon coast. The Mack Reef
Archipelago historically supports about 250,000 nesting seabirds of 11 species. It
is especially important for Leach’s Storm Petrel, which historically has had about
187,000 nesting birds there. Common Murres are also important, with more than
24,000 individuals utilizing this habitat.”> Oregon Shores is extremely concerned
about the potentially severe impacts of nearby large-scale development on
seabirds.

As noted by Kalmiopsis Audubon Society, (See Attachment J) the special
environmental conditions just off Crook Point make these some of the most
important colonies for seabird breeding on the entire west coast. Few offshore
islands have soil and grass where burrowing nesters can burrow underground to
build their nests. The offshore islands offer protection from predators because of
their isolation from the mainland, critical to the survival of the young of many
species. Also important to this habitat is the absence of artificial light, which can
have significant impacts on night-flying species.

The area of Boardman State Park from Whiskey Creek north to the
haystack causeway is likely the richest seaweed diversity site in Southwest
Oregon. Botanist and phycologist Gayle Hansen, a researcher affiliated with
Oregon State University, has documented 150 species of seaweeds and seagrasses
in this area, including several rare species. Alteration of the environment at this
location as a result of increased sedimentation or pollutant loading could adversely
impact this important natural resource.

In order to adequately protect these natural resources and render this
proposal consistent with adjacent land uses, CCZO Section 4.085(3)(b) requires
first that the project be designed to avoid adverse effects. If adverse effects cannot
be avoided, the project must include buffers and setbacks from the adjacent
parcels. ORS 197.460(2)(a); CCZO Section 4.085(b)(3). The CCZO does not
define “buffer.” However, Oregon Shores suggests that the Planning Commission
require buffers sufficient to ensure that wildlife or people on public lands will

? Naughton, M.B,, et al., 2007, "Catalogue of Oregon Seabird Colonies," FWS Biological
Technical Publications, FWS/BTP-R, 1009-2007, Washington, D.C.

1
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encounter no direct visual or auditory contact with the private development. We
concur with the U.S. Fish and Wildlife Service that buffers between development
of any type and public lands should be a minimum of 100 feet at all points, and if
not at present occupied by mature forest and understory species, should be allowed
to undergo natural succession to reach that state. ‘Oregon Shores notes in
particular that Hole 3 of the proposed golf course directly abuts the wildlife
refuge, with only a road and fence serving as a “buffer.” A road is unacceptable as
a buffer, which shall include “natural vegetation and, where appropriate, fences,
berms, landscaped areas and other similar types of buffers.” CCZO Section
4.085(3)(b).

The Planning Commission’s decision does not include findings or evidence of
compliance with criteria and standards to protect important natural
resources.

CCZO Section 4.085(3)(a) requires that important natural features shall be
retained. This includes a requirement that riparian vegetation within 100 feet of
streams, rivers and significant wetlands shall be retained.

The application does not show riparian buffers of 100 feet from the edge of
streams and wetlands. The map/drawing of buffers provided in the master plan
book is not to scale. Condition of Approval 17 requires “enhanced” stream buffers
but does not state the required width of those riparian buffers. If the Board of
Commissioners decides to affirm the Planning Commission’s decision, it must
first determine that the required 100 foot setbacks are feasible and then include a
condition of approval requiring minimum riparian buffers of 100 feet from the
edge of streams and wetlands. This could be accomplished as an amendment to
current condition of approval 17.

The Applicant failed to provide the information required by the County’s
- Ordinance and necessary to ensure compliance with state law and local land
use regulations.

The application materials failed to include information on several important
issues as required by CCZO Section 4.083. Without this information, the Planning
Commission’s findings on these issues are not supported by substantial evidence.

Water (CCZO Section 4.083(5))

The application did not provide a detailed estimate of water demands for
maximum build out and failed provide information on whether it is feasible to
provide water sufficient to supply the needs of the proposed resort. There is no
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evidence that domestic water, irrigation water, or water for fire suppression is
available. The application does not contain a Water Conservation Plan or a Low
Impact Development Plan sufficient to satisfy these provisions.

The application's failure to identify adequate water sources for this
proposed project invalidates the proposed fire suppression plan. The Planning
Commission adopted Condition 22 purportedly to address this deficiency.
However, the Planning Commission’s findings do not address the adequacy of a
water source or determine that it is feasible to develop the proposed fire
suppression plan.

Erosion and Stormwater control (CCZO Section 4.083(16))

The application did not demonstrate that the proposed erosion and sediment
control plan complies with CCZO 3.300 and other applicable code provisions.
Only a preliminary plan was submitted. The application fails to demonstrate that
the resort can comply with DEQ standards to obtain needed 1200 C permit. The
application fails to demonstrate that the proposal can comply with DSL and Army
Corps of Engineers wetlands fill permits. These permits are required for stream
crossings and impacts to wetlands.

Geologic Hazard Assessment (CCZO Section 4.083(20))

As discussed in more detail above, the application did not demonstrate that
the proposed geologic hazard overview complies with the applicable provisions of
the CCZO. A geologic hazard assessment that complies with CCZO Section 3.252
is explicitly required at the time of tentative master plan approval. The Planning
Commission’s decision to defer this requirement is not supported by findings that
development will be feasible in areas of greater than 25% slopes or evidence of the
required certification by an Oregon-licensed geologic engineer.

Economic Impacts (CCZO Section 4.083(18))

The economic study submitted with the application failed to provide an
analysis of projected impacts. In fact, the report is self-described as an “economic
benefits study.” The Peterson report and follow-up letters suggest there is no
possible adverse economic impact from the destination resort. The economic
impact analysis required by CCZO Section 4.083(18) must include “analysis of the
projected impacts” and is not limited to projected beneficial impacts. Inlight of
conflicting evidence in the record, the Planning Commission’s decision to rely on
this evidence was unreasonable.

|4
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Conclusion

The applicant bears the burden of proving that this development is
consistent with Oregon law and the county’s rules for destination resort
development. This application does not meet the criteria for destination resort
tentative master plan approval and more information is needed to evaluate the
impacts of the development against the standards and criteria for this application.
Oregon Shores respectfully requests the Board reverse the Planning Commission’s
decision and deny the tentative master plan application. Thank you for the
opportunity to provide this statement of appeal and comment.

Sincerely,

ol

Courtney Johnson
On Behalf of Oregon Shores
Conservation Coalition

Attachments included:
Attachment A: July 8, 2010 Oregon Shores letter (12 pages)

Attachment B: August 12, 2010 Oregon Shores letter (9 pages)
Attachment C: August 25, 2010 Oregon Shores letter with exhibit (10 pages)

Attachment D: September 2, 2010 Oregon Shores letter (4 pages)

Attachment E: Curry County Comprehensive Plan Coastal Shorelands
Boundary Map (2 pages)

Attachment F: Email from DLCD and LIDAR images depicting significant

break in slope prepared by DLCD (5 pages)
Attachment G: August 12, 2010 DLCD letter (2 pages)
Attachment H: LIDAR image of southern portion of property (1 page)

Attachment I: Email from Roy Lowe, U.S. Fish and Wildlife Service with
Mitigation Agreement attachment (3 pages)
Attachment J: July 8, 2010 Kalmiopsis Audubon letter with article

attachment (8 pages)
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OREGON SHORES
CONSERVATION COALITION

July 8, 2010
Via Electronic Mail

Curry County Planning Commission

c/o David Pratt, Curry County Planning Director
Curry County Department of Public Services
PO Box 746 '

Gold Beach, OR 97444

prattd@co.curry.or.us

RE: Oregon Shores comments on the application DR-1001, a request for
Tentative Destination Resort Master Plan

Introduction

Oregon Shores Conservation Coalition submits these comments on the Application DR-
1001, a request for Tentative Destination Resort Master Plan. Oregon Shores would like to
reiterate its previous request supporting the United States Fish and Wildlife Service (“FWS”) to
extend or postpone the July 8™ public hearing or to extend the period during which comments on
the tentative destination resort master plan may be submitted. Due to other obligations, the FWS
may not be able to submit comments. More time should be given to allow FWS and others to
submit comments given that the Crook Point Unit of the Oregon Islands National Wildlife
Refuge (“Refuge”) is immediately adjacent to the current proposal. At times, there are no
buffers between the Refuge and the greens of the golf course — and it appears from the maps that
the greens actually encroach on the Refuge. Therefore, it is important that the comment period
be kept open to account for all the impacts to this environmentally sensitive area of special
ecological value on the Oregon Coast.
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The existing land is currently developed with single family dwellings used as vacation
rentals and farm buildings. The properties contain timber and are zoned for resource usage. The
Destination Resort (“DR”) would comprise a significant development, including an 18-hole
championship golf course, golf practice facilities, a 9-hole junior golf course, 175 overnight
guest rooms, a golf lodge with a pub café, a spa lodge with restaurant, recreation center, and an
equestrian complex all connected with pedestrian and bike paths. The DR would divide the land
into 11 lots with 10 lots for the Crook family and 1 remainder for the resort. :

The almost 400 acre proposed development is directly adjacent to the Crook Point
National Wildlife Refuge, a component of the Oregon Islands National Wildlife Refuge, and two
state parks, including Pistol River State Park and Boardman State Park.! A wilderness area is
located on the off-shore rock islands as part of the Oregon Islands Wilderness Area. It contains a
string of some 1,477 waive-washed rocks and tiny islands. It is estimate that 1.1 million seabirds
nest along this wilderness area. Oregon Shores is very concerned about the effect that the
proposed large-scale development will have on the refuge, state parks, and wilderness areas,
among other concerns. Oregon Shores is especially concerned about impacts on the Mack Reef
Archipelago, which supports the second-largest concentration of nesting seabirds.in Oregon.
The development will also affect Sand Creek, Long Hollow Creek and an unnamed creek. The
most significant effect will be on Burnt Hill Creek, which is the largest creek on the property.
The property contains Sitka spruce, red alder, sand dunes, coastal grassland, and steep terrain.
Portions of the property are located within special flood hazard areas, and contain slopes far in
excess of 25% (some areas contain 60% slopes), and areas subject to geologic instability.

Curry County Zoning Ordinance

Curry County recently passed ordinance No. 10-03 (effective June 2, 2010) that would
allow the county to process requests for DRs as authorized under ORS 197.435 et seq. Curry
County Zoning Ordinance (“CCZ0”) 4.080, “Destination Resorts,” governs siting of DRs to
“ensure that resort development will not cause significant adverse impact on farming, forestry,
environmental and natural features, and to ensure that adequate services and utilities are provided
to serve the resort.” CCZO 4.082 requires that a tentative destination resort master plan contain
“syvidence showing that the resort will comply with the standards and criteria in Section 4.085.”
Oregon Shores is concerned that this section, in addition to other sections, has generally not been
satisfied by the applicant. Oregon Shores is concerned about the impacts that a large-scale
destination resort may pose, and questions whether the aforementioned requirements have been
sufficiently satisfied. CCZO 4.083 states that “{a]n application for tentative approval ofa
destination resort master plan shall contain sufficient information to address all the decision
criteria.” CCZO Section 4.084 sets forth additional requirements for the tentative master plan
application. Oregon Shores submits that the applicant has not satisfied several of the
requirements of CCZO Section 4.083 & 4.084. CCZO Section 4.085 sets forth standards and

* To the north, the property is contiguous to pistol river state park, crook point national wildlife
refuge, highway 101 to the east, Boardman State Park to the south, and the Pacific Ocean to the
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criteria for approving a tentative master plan. Oregon Shores submits that the applicant has not
satisfied several of the decision criteria.

Oregon Islands National Wildlife Refuge: Crook Point Unit

Curry County Zoning Ordinance (CCZO) Section 4.085(3)(b) requires that
“[i]mprovements and activities shall be located and designed to avoid or minimize adverse
effects of the resort on uses on surrounding lands, particularly effects on farming or forestry
operations in the area and on state parks and national wildlife refuge.” See also ORS
197.460(2)(a) (“Improvements and activities shall be located and designed to avoid or minimize
adverse effects of the resort on uses on surrounding lands, particularly effects on intensive
farming operations. At a minimum, measures to accomplish this shall include establishment and
maintenance of buffers between the resort and adjacent land uses, including natural vegetation
where appropriate, fences, berms, landscaped areas and other similar types of buffers.”) The
ordinance goes on to state that “[a}dverse effects on surrounding lands are to be avoided first and
minimized if avoidance is not possible.” In addition, the FWS published a Comprehensive
Conservation Plan with the goal of maintaining and protecting native coastal habitats within the
Crook Point unit of Oregon Islands NWR for the benefit of rare plants, migratory birds, and

other native wildlife.

Here, it does not appear that the appropriate mitigation has been contemplated to avoid or
minimize adverse effects on the Refuge. CCZO 4.085(3)(b) requires that improvements and
activities be designed to avoid or minimize adverse effects on the Refuge. Buffers must be used
to protect environmental resources, but there appears to be no buffers contemplated by the
tentative proposal. For example, several holes in the proposed golf courses are directly adjacent
to the Refuge and State Parks without buffers, including hole #3 (no buffer with wildlife Refuge)
and #14 (no buffer with Boardman State Park). Hole #3 appears to encroach on the Refuge.
Hole # 1 also appears to not have a buffer with the Refuge. Holes #4 and #8 appear to have
insufficient buffers. In addition, hole # 3 is located on “unstable land” and drains directly into
the Refuge. Hole #3 must be relocated to avoid impacts to the Refuge. Hole #14 is also
proposed on “unstable land.” Hole #18, also on steep slopes, may be seen from several parks,
thus destroying some of the best views on the Oregon coast. Holes # 6,7, 9, and 17 are either
partly or entirely within landslide zones as identified by Terra Firma. See Geologic Report at 5-6

- (“Portions of the golf course are proposed to be located on some of the identified landslides™).

The 10 Guest Golf Cabins also appear” to not have any buffer between the proposed
development and Refuge. Cabins situated this closely to the Refuge will make trespass more
likely. Oregon Shores joins the concerns of Terra Firma on pages 17-18 of their report regarding
the potential for landslide and re-routing of certain parts of the resort, including parts of the golf

course.

2 Terra Firma geologists note that these steep slopes have a “large landslide feature.”
* Maps and other elements are not sufficiently clear or detailed enough to enable the public to understand exactly

what is being proposed and to enable the planning commission to make a responsible decision.
3
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Oregon Shores believes that the establishment of buffers is very important for this unique
area, which includes two State parks, Wilderness areas, and the Refuge. Oregon Shores does not
believe that a 100 foot buffer would be sufficient to adequately protect the endemic species on
the Refuge or Wilderness areas. If the habitat of migrating species in the area is fragmented,
then gene pools also become fragmented. Wildlife corridors are extremely important, and an
insufficient buffer does not take into account the variability of species or individual requirements .

of certain species.

As noted above, the proposed destination resort is adjacent to the Crook Point National
Wildlife Refuge. CCZO Section 4.085(3)(b) is echoed by the goals of the National Wildlife
Refuge system, which are to “conserve a diversity of fish, wildlife, and plants and their habitats
for the benefit of present and future generations of Americans.” The Crook Point National
Wildlife Refuge contains rare plant species, undisturbed cultural resources, and unique
geological formations, and it is located next to a mile of pristine beaches that serve to protect a
significant seabird colony and marine mammal haulout. The headland is immediately adjacent to
the Mack Reef Archipelago, which supports the second-largest concentration of nesting seabirds

in Oregon.

The adjacent National Wildlife Refuge will inevitably be affected in the short- and long-
term by development of a DR on the property, especially a large-scale destination resort. Oregon
‘Shores is very concerned about effects on this significant federal resource. With an influx of, at
times, hundreds of people, there is the increased potential for trespass on to the Refuge, which
prohibits public access. Public access is not permitted because of the sensitive nature of the area.
This DR, however, would result in the opposite, with more attention and human activity.
Visitors to the DR will likely want to visit the beaches and headlands, and this could be
disastrous for the endemic and sensitive species. Garbage and waste associated with the large
development will also allow for opportunistic species, such as raccoons, to access the Refuge,
imperiling a host of seabirds. The destination resort will also allow invasive species to
proliferate, endangering fragile endemic plants in the area. The applicant has not satisfied
CCZO Section 4.085(3)(b).

What is being overlooked is that the DR will completely change the ecology of the area
by inviting a large amount of people to a very remote and sensitive area. Increased trespass will
affect seabird populations and could have trampling and other adverse effects. The Crook Point
unit also contains archaeological resources, including lithic scatter and fire cracked rock. New
habitat parameters would be introduced when a forest is removed and a manicured green for the
golf course is put in its place. Crows, raccoons, and opossums will have increased availability
and will likely become nuisance animals. These animals can interfere with seabird populations.
Increased activity by visitors could also interfere with wildlife activity on the point, including the
occasional black bear that is common on the site.

CCZO Section 4.085(3)(b)requires that improvements and activities avoid or minimize
adverse effects of the resort on state parks and wildlife refuges. Therefore, this proposal cannot
go forward until these mitigation measures, including buffers, are in place to protect the
surrounding lands.

‘ 00012
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Wildlife

CCZO Section 4.085(3)(a) requires that “[ijmportant natural features, including habitat of
threatened or endangered species, streams, rivers and significant wetlands shall be retained.
Riparian vegetation within 100 feet of streams, rivers and significant wetlands shall be retained.
Alteration of natural features, including placement of structures, may be allowed provided the
overall values of the natural feature are retained.” The applicant prepared a wildlife assessment,
but it is generally deficient because it downplays the significance of the site proposed for
development and generally fails to assess the effects on the adjacent areas of environmental

significance.

The wildlife report submitted with the application fails to identify any wildlife resources
on the subject properties. Given that the proposed resort is directly adjacent to the Refuge with
an abundance of wildlife (e.g. “The Crook property currently provides habitat for a suite of
wildlife species that would typically be found in relatively young forest communities of Southern
Oregon” page 4 of the Wildlife Habitat Assessment), a wildlife survey should be conducted to

ensure what wildlife is on the subject property.

The application generally underestimates the presence of fish species as well as bird
species. For example, the wildlife assessment states that the “[t]he property obviously provides
habitat for numerous species of birds,” but only peregrine falcon and spotted owl were listed
within one mile of the property. The assessment fails to consider anadromous fish species,
including the federally-listed threatened Southern Oregon/Northern California Coast coho
salmon. Critical habitat for the SONCC coho encompasses accessible reaches of all rivers
including estuarine areas and tributaries between the Mattole River in California and the Elk

River in Oregon.

A revised wildlife assessment must be submitted because this assessment is substantively
deficient. It considers no birds in the National Wildlife Refuge, and even though it understands
that other wildlife are present, it does not assess effects on them. Footnote 2 of the assessment
states that the “data includes records of occurrence up to one mile from the property boundary.”
It appears contradictory that the adjacent wildlife refuge was excluded though it is apparently
within the boundary of the assessment. In referencing the ODFW and the USFWS, the .
assessment only considers the Crook Property and not the State Parks or the National Wildlife
Refuge or Wilderness areas. Again, this omits areas of primary environmental concern. Because
the assessment operates purely on assumptions, an actual field survey of the property must be
completed to determine whether these species of plants, including the large~flowered goldfields,
are present on the property. In addition, species of plants in the adjacent wildlife refuge must be
considered given the likelihood of invasive species or noxious plants as a result of the

development.

The area is abundant in wildlife. The application engages is cursory analysis, disclosing
the presence of only certain wildlife while ignoring others. Those species that the application
discloses (many of which are designated threatened, of concern, vulnerable or critical according
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to federal and state law*) must be protected with sufficient mitigation measures, including
buffers for the yellow-legged frog, cutthroat trout, and pocket gopher. Oregon Shores is also
concerned that native cutthroat trout may be adversely affected by the significant amount of
water proposed to be removed from the creeks on the property. Though the application denies
the presence of the peregrine falcon and northern spotted owl, these species of concern and
should be considered and development should be minimized to avoid impacts.

With regard to the surrounding areas, the wildlife assessment states only that the property
is “adjacent to areas that are rare and unique” and that Crook Point “harbors an abundant and
diverse population of nesting seabirds.” In addition, the assessment recognizes that “the Mack
Reef archipelago itself supports the second-largest concentration of nesting seabirds in Oregon.”
The assessment also acknowledges that:

The Crook Point Unit was purchased by the USFWS to protect sensitive seabird
nesting colonies and pinniped (marine mammal) haul-out sites located within
Oregon Islands National Wildlife Refuge from human disturbance and trespass.
The purposes of acquisition were to provide permanent protection to one of the
few remaining undisturbed headlands on the Oregon coast, resulting in increased
protection to major near-shore seabird breeding colonies and pinniped pupping
and haul-out sites within the Oregon Islands NWR, and to protect a relatively
undisturbed intertidal zone, unique geological formations, rare plants and cultural

resource sites.

Despite these acknowledgements, the assessment does not analyze or further consider the effects
to seabird nesting colonies, marine mammal haul-out sites, or other Refuge characteristics. For
example, how will the development affect the migration patterns, nesting, and other
characteristics of birds?

According to the FWS, thirteen species of seabirds nest on this refuge, including
Common muzres, Tufted Puffins, Leach’s and Fork-tailed Storm-petrels, Rhinoceros Auklets,
Brandt’s, Pelagic and Double-crested cormorants, and Pigeon Guillemots. Harbor Sea Lions,
Stellar Sea Lions and N rthern Elephant Seals use refuge lands for breeding and haulout areas.
In addition, the FWS states that “seabirds and pinnipeds found on offshore rocks, reefs, and
islands are extremely susceptible to human disturbance.”

‘The Wildlife Habitat Assessment is generally deficient because it fails to take account of
the adjacent national wildlife refuge. Where it does attempt to assess wildlife, it is vague as to
whether species of concern are present on the property. Oregon Shores urges that a more -
thorough assessment that considers the most significant environmental resources at issue must be

taken by the applicant. (

Wilderness Area

* See Wildlife Assessment at page 2.
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The DR poses impacts to the Oregon Islands Wilderness Area. The islands off the coast
of the subject DR comprise wilderness areas protected by the 1964 Wilderness Act, 16 USC
1131 et seq. All rocks reefs and islands surrounded by water at mean high tide are protected by
the Wilderness Act in the area. As such, wilderness values must be considered. This may
include sound, light, approachability, air quality, primitiveness, and other wilderness values.
One of the reasons the FWS purchased Crook Point was to protect and enhance wilderness
values in the area. The application states that “the Crook Point Unit does not contain the
necessary wilderness features to qualify for wilderness status.” Wildlife Habitat Assessment at
page 4. The applicant provides no reason that the area cannot be proposed for wilderness. In
fact, Lands Council v. Martin, 529 F.3d 1219 (2008), demonstrates that, regardless of what
Applicant may believe, the wilderness values of area must be considered because the wilderness
act does not impose a minimum size on wilderness areas. The prospect of wilderness status and
the effects on the wilderness areas has generally been ignored throughout this application and

requires much more analysis.

One of the nearest wilderness islands is Saddle Rock, which has a two hundred foot tidal
channel that sepatates it from the Crook Point Unit. At low tide it can be accessible by humans
and predators. The fact that it is near shore is problematic because opportunistic species and
curious human visitors can access the wilderness area, and cause significant damage. Because
the area is home to burrowing sea birds, many people may not perceive the damage they would
be inflicting on the sea birds. Increased boat use is also a concern, which often results with an

influx of people.

: Increased light is a concern as well because of the Leach’s Storm-Petrel. This seabird
only comes into the Refuge when it is pitch black. Beach fires and other sources of light would
adversely affect this seabird. The bird will even avoid coming to land on moonlit nights. Itis
strictly nocturnal to avoid predation by gulls and other birds. As a result of the important
adjacent values of the Refuge and the potential impacts the DR will likely impose on wildlife,
wilderness values and characteristics must be considered before this project can go forward.

Geologic Hazards

CCZO Section 4.085(3)(g) requires that development on special flood hazards, areas with
slopes exceeding 25 percent, or that are subject to other natural hazard be “adequately protected
from hazard” or “of minimal value and be designated to minimize adverse environmental
effects.” The application does not present enough evidence to satisfy this requirement. A great
deal of development will occur on landslide areas, on or around riparian areas and wetlands, and
adjacent to the Refuge, Wilderness areas, and State Parks. Much of the analysis appears to be
put off until later. For example, no base flood elevations have been established for this area.

The present design of the course does not “minimize adverse environmental effects.”
Terra Firma, the geological company hired by the applicant, states that “it is technically feasible
to stabilize [certain sites due to the potential for Jandslides] using structural methods and
installation of subsurface drainage. Prior to implementing stabilization efforts it will be
necessary to conduct more detailed geotechnical investigations of affected portions of the

7
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landslides.” The utmost care in planning and engineering needs to taken in order to minimize
environmental disturbance.

As noted in other parts of these comments, the area where the DR would be constructed
is very susceptible to landslides given the geologically unstable makeup of the area. Additional
facilities may increase landslides on to the Refuge. Large-scale development could pose
hydrogeological issues as well. If the DR is not properly engineered and constructed then
ground saturation and further instability can and likely will result.

CCZO Section 4.083 subsection 20 requires a geologic hazard assessment prepared in
accordance with CCZO Section 3.250 for destination resorts within the Natural Hazard Overlay
Zone. The applicants have submitted a Geologic Hazard Ovetview, which does not meet the
requirements of CCZO Section 4.083 or Section 3.250. Pursuant to CCZO Section 3.252, a
geologic hazard assessment shall include analysis of the risk of geologic hazards on adjacent
properties (upslope and downslope), assess erosion and any increase in storm water runoff or
alteration of natural runoff patterns, and must include a statement as to whether the property can
be developed without measures to mitigate or control the risk of geologic hazard. If
development of the property will require mitigation measures in order for the development
activity to be undertaken safely, the applicant must apply for an Administrative Decision prior to
any disturbance of soils or construction. CCZO Section 3.252(1), (3). The Geologic Overview
prepared for this application does not contain the analysis or certification required by CCZO
Section 3.250. As a result, the application does not comply with CCZO Section 4.083, and the
proposal cannot go forward until these issues have been adequately satisfied.

Erosion Control

Subparagraph 16 of CCZO 4.083 requires that the applicant submit an erosion prevention
and sediment control plan, in accordance with CCZO Section 3.300 as well as a preliminary
storm and surface water management plan in accordance with CCZO Section 3.400. The
preliminary erosion control plan is generally deficient. The Applicant’s Erosion Control Plan
states “the land to be used for the course slopes 3-5%.” Previous analysis appears contradictory.
For example, portions of holes 3,4,5,7, 9, 10, and 18 are on steep slopes. In addition, Terra
Firma states that:

The property is topographically diverse. Most of the northern two thirds of the
property consists of an uplifted Pleistocene age marine terrace that has been
dissected by drainages. Hillslope gradients on the marine terrace remnants are
relatively gentle, typically ranging between 5 and 15 percent with locally steeper
areas. Slope gradients adjacent to the drainages range between 20 and 50 percent,
where they are not deeply incised, to 50 to 70 + percent in the northern part of the
property where the drainages are deeply incised.”

Page 1-2 of Geological Report. The Staff Report at page 16 of 26 states that proposed
destination resort contains “slopes exceeding 25%.” The erosion control plan does not
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adequately address the existence of these steep slopes when combined with the likelihood for
landslides, as noted by Terra Firma.

‘Water. Sanitation. and Utilities

Oregon Shores questions whether all the requirements of subparagraph 5 of CCZO 4.083
have been satisfied. Though the applicant looked at other golf courses in the surrounding area
for comparison, the applicant does not include whether these golf courses operate on the same
scale as the proposed destination resort, which includes 27 holes, 175 dwellings, among other
amenities. For example, will this Destination Resort require more water than other golf courses
that may have only a fraction of the development?

Invasive species and noxious weeds

Subparagraph (17) of CCZO Section 4.083 requires a strategy for preventing and
controlling the spread or introduction of invasive plants listed by the state and county as noxious
weeds. Oregon Shores believes that the introduction of invasive species is likely and that the
potential to affect the Refuge, Wildemess area, and the state parks is similarly likely. The
applicant’s submissions on this point are deficient because they do not set forth a method for
preventing and controlling the spread or introduction of invasive plants. As indicated by the
objectives and structure for the Integrated Pest Management plan, the plan’s goal is protection of
the golf course, not surrounding environmental amenities: “the structure of the integrated pest
management plan is based on the selective targeting of plant pathogens, weeds, and insects that
threaten the agronomic health of the golf course.” The application also points to page 8 of the
master plan, but page 8 of the master plan contains nothing in the way of controlling invasive

~ species. The application also points to ODFW’s noxious weed policy, but this does not
implement the ordinance because it is not a strategy for preventing and controlling the spread or
introduction of invasive plants on the proposed development or from the development to

adjacent public lands.

Wetlands. Rivers, and Streams

CCZO Section 4.084(10) requires disclosure of all rivers, streams, wetlands, drainage
ways, and ditches, floodways and flood plains shown on the F ederal Insurance Rate Maps that
are within the site. ORS 197.460(1) states that “[iJmportant natural features, including habitat of
threatened or endangered species, streams, rivers and significant wetlands shall be retained.”
Oregon Shores is concerned that the natural features of streams, rivers and wetlands will not be
retained as a result of this development. Page 10 of the Wetland Report identifies only two
potential wetlands. The Wetland Report also identifies nineteen wetlands or stream areas
affected by construction. This amount of construction is likely to alter environmental integrity of
these areas. The nineteenth wetland in the equestrian district has not been visited or assessed in
any manner. Further consideration must be given to this and other wetlands, including
stormwater issues, discharges into the waters of the United States and so forth under the Clean
Water Act. Oregon Shores is very concerned about excess construction in riparian areas.
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Burnt Hill Creek is water quality limited, but the report does not demonstrate in what
areas the creek is deficient. It does not demonstrate that the creek will not be further adversely
affected. It mentions nothing of the Total Maximum Daily Load for the Creek.

The application states that “[w]etland delineation and ordinary high water determination
boundary concurrences are the next step on the wetland/stream phase of this project.” Page 16,
Wetlands Report. Oregon Shores questions whether this should have already been done in order
to determine the relevant environmental effects of the proposed development.

The preliminary wetlands assessment states that the project has been designed to avoid
wetlands but does not provide any information as to how wetlands will be avoided. Without a
proper wetlands delineation or ordinary high water martk identification, the applicant cannot
assure that construction of greens, fairways, and cart paths will not impact wetlands, streams and
drainages. The National Wetlands Inventory identifies these wetlands as marine sandy coastline
(beach) regularly inundated by tides, and irregularly inundated by tides. Construction should
avoid wetlands and riparian areas. Until these concerns have been adequately addressed, the

proposal cannot go forward.

ODOT Statement

Subparagraph (15) of CCZO 4.083 requires “a statement from the County Roadmaster or
Oregon Department of Transportation (ODOT) on the proposed impacts to the transportation
system shall be required.” Likewise, the Transportation Planning Rule (OAR 660-012-0060)
requires demonstration that the DR will not significantly affect transportation facilities. Without
input from ODOT, the applicants have not demonstrated compliance with the Transportation
Planning Rule. According to the Applicant, there has been no formal response from ODOT.
Therefore, this criterion has not been satisfied. :

Goal 5 Resources

CCZO Section 4.084(3) requires that the applicant disclose of the “location, inventory,
and strategy for the protection of any designated Goal 5 resources on the tract.” Any designated
Goal 5 resource must be preserved according to 4.085(3)(c). Oregon Shores questions whether
there are Goal 5 resources on the subject property. The applicants contend that there are no Goal
5 resources. On page 8 of the master plan, it states that the “Crook family is committed to
working with state and federal resource managers to properly management [sic] natural
resources. Goal 5 findings are on file with the County.” ORS 197.450 does not exempt the
applicant from taking an exception from Goal 5. CCZO Section 4.085(1)(c) requires that 50% of

the site be open space.
Stormwater

CCZO Section 4.084(13) requires the disclosure of “the approximate location of
stormwater management facilities.” Oregon Shores notes that stormwater permits will be
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required for this facility. Oregon shores also notes that stormwater retention ponds are adjacent
to the Refuge and State Parks, and questions whether this will have impacts on these areas,

including geologic stability.

Traffic Analysis

The traffic analysis must disclose effects on the state parks and surrounding refuge area
and wilderness area. Because the project would generate a significant amount of average
weekday trips (roughly 2,559), it is important to assess the effects on these resources. Other
aspects of the traffic analysis appear deficient.

Fire District

Oregon Shores questions whether all aspects pertaining to the fire district have been
satisfied. Given the incomplete nature of information regarding access points to Highway 101,
fire access requirements may not be satisfied.

Sewer

CCZO Section 4.084(7) requires the applicant to disclose the location of approved, or
approximate location of proposed, areas for subsurface sewage disposal, any community sewer
system, sewer lines and easements. The applicant proposes on-site sewer facilities. Oregon
Shores is concerned about the increased burden on the sewage facilities serving the property.

Topography

CCZO Section 4.084(9) requires disclosure of “topographic information for areas
proposed for development with slopes exceeding 15 percent. Contour intervals of ten feet or
smaller may be required.” The applicant states that “it is difficult to discuss the topography with
detail since it varies so dramatically.” Oregon Shores submits that the variety in topography and
its dynamic relationship to other features of the property, including landslides, hazard zones, and
riparian zones, require that the applicant discuss the topo graphy.

Coastal Shorelands and Beaches and Dunes

Oregon Shores agrees with Planning Staff that goals 17 and 18 are applicable here
because the development will occur either on or immediately adjacent to these resources. All
requisite conditions of approval in CCZO 4.086 must be implemented. See also CCZO
4.085(3)(h). Oregon Shores supports the Staff’s recommendation that a site visit by county and
staff occur to verify the location of the Coastal Shorelands Boundary and state’s statutory
vegetation line. These field verifications should oceur before the Planning Commission makes a
decision on the tentative master plan in order to ensure that the project will comply with all Goal
17 and 18 Comprehensive Plan provisions.

Conservation Easement
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